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Overview: Once used almost exclusively to settle private disputes, today lawsuits are being used by individuals to shape public policy, raising important questions about the changing nature of democracy.  This change has increased judicial activism, given the courts a prominent role in policymaking decisions, and has reduced the need to build and to mobilize coalitions of support to influence public policy.

· The Expanding Role of the Courts:

· An expanded role for the judiciary has been supported at one time or another by all groups – conservative, liberal, or moderate.

· Used in the 1950s and 1960s to advance liberal causes, while used in the 1980s to advance conservative causes.

· Advancing particular causes in the courts is safer than trying to build popular support for a policy.

· The Courts themselves have encouraged this expanded role.

· Have changed the “rules governing justiciability” to facilitate this (153)
· Expanded who can be grated standing in a case

· Increased opportunities for class action suits

· Removed the “abstention doctrine” under which federal courts refused to hear cases not resolved in state courts (154)
· Abandoned “political questions doctrine” where courts would abstain from becoming involved in policy disputes (154)
· Courts have increased the available remedies for a plaintiff

· Specific rulings governing agency behavior

· Use of special masters to oversee the day-to-day operations of institutions

· The Legislative branch have also facilitated this move towards policy making through the courts

· Creation of “citizen-suit” provisions (155)
· Legislation includes provisions that allow individuals to act as “private attorneys general” since they are contributing to the public good (154)
· Must demonstrate they have a tangible interest in the outcome of the case and that the courts can provide a proper remedy

· Successful plaintiffs now allowed to “fee-shift” and recover attorneys’ fees and other legal expenses from the defendant (154)
· Litigation has played a crucial role in developing public policies regarding consumer and worker protection, women’s rights, environmental protection, religious freedom, discrimination and voting rights that might not have been developed outside of the court and in the political arena
· Three Problems With Allowing Interests and Individuals to Bring Suit:

· 1st Problem: “Institutional shortcomings” allow interest groups can impose their narrow views on the larger public under the guise of serving the public interest (166)
· Litigants in a case only represent certain interests, they do not represent the broad spectrum of interests and so other views get no attention in favor of a particular view
· Can lead to collusive outcomes:
· The Tobacco Settlement:

· Tobacco companies had shielded themselves from litigation by exhausting a plaintiff’s resources and determination

· But new evidence eventually allowed lawsuits brought by state attorneys general and tort lawyers against tobacco companies to proceed
· The two sides negotiated a deal that avoided broad public input and satisfied their interests, but not necessarily the public interest

· Settlement paid out over twenty-five years and based in part on the future earnings of the companies – the lawyers and the states then had a perverse interest in the profitability of the tobacco companies

· Lawyers stand to collect $15 billion in fees over the next twenty-five years

· Tobacco companies forced to raise price per pack, but gained political allies and protection against new cigarette manufactures undercutting their prices by means of a tax

· Tobacco settlement money largely earmarked for property tax relief, very little dedicated to smoking cessation programs.  Interests of the middle/upper classes trumped the lower class, which bears the brunt of the costs of the settlement.  A case of “taxation without representation” (162)
· Courts susceptible to being “captured” by certain groups (162)

· Courts tend to form long term alliances with certain groups that give them the political support to enforce their will

· i.e. Courts have long sided with environmental groups that under the Endangered Species Act, economic interest should not weigh as heavily as environmental interests
· Narrowly interpreted the “any person” provision of the Act to only include environmental groups (166).

· “Competitor Litigation” possible (166):
· Companies use the court to achieve outcomes they failed to achieve in the competitive market or through the political process

· Rival companies of AT&T were unsuccessful in defeating them in the market and when Congressional remedies failed, they turned to the courts and leveled charges that AT&T was a monopoly.

· Rival MCI provided much of the documentation used by the Justice Department in their case against AT&T

· The litigation, which resulted in the break up of AT&T, satisfied the interests of MCI more than the public interest

· Microsoft claims the monopoly proceedings against it were instigated by rival Netscape

· The Justice Department, in its case against Microsoft relied heavily on a  report, written by Netscape, called “White Paper Regarding the Recent Anti-competitive Practices of the Microsoft Corporation”

· Other tech companies, Oracle, Sun Microsystems, and America Online joined the bandwagon and filed briefs against Microsoft, sensing an opportunity to advance their own interests.

· 2nd Problem: Advocates using the courts to achieve policy objectives often do not truly represent the groups they claim to represent or that are most affected by the policy.  
· Litigation as a form of political action removes the need to build and mobilize an organization

· To do so is costly – takes time, effort, and money

· Involving more people means less unity of thought and more people to share any monetary gains with

· Much easier to rely on “Pseudo-representation” (169)
· Class Action Lawsuit:
· A few parties represent the interest of a large group of people who share a common claim.

· Class action suits allow many similar claims to be handled more efficiently, as one large case

· Designed to allow private parties to “advance the state’s regulatory interests” (171)

· Creates problems of representation:

· “Entrepreneurial attorneys” often initiate class action cases and seek out plaintiffs, rather than individuals joining together

· The “attorney hires the client” (172)

· Most members of a class have little influence over the process – merely signatures on a page

· Claims often include future claimants who are then bound to a settlement without ever having consented to the arrangement

· Class action lawsuits also lead to collusive behavior

· Attorneys for the plaintiffs and the defendant reach a settlement that maximizes the fee for the attorney and minimizes the benefit for the plaintiff

· Coupon or in-kind settlements

· Claim against Ford Motor Co.’s Bronco which was prone to roll over. Suit was settled and the lawyers received $4 million and the plaintiffs received a safety kit of a flashlight and an atlas.

· Attorneys substitute their private interests for the interests of the public or the state – the class that benefits most from class action suits is “composed disproportionately of attorneys” (175)

· Tend only to take on certain types of cases where they know they can win (or make money), rather than advancing the case for more difficult, and less certain public issues.

· Private Attorneys General

· Plaintiffs who “are given a cause of action by the state not to seek redress for individual injuries but to facilitate the enforcement of public policies” (175)

· Are recognized in many federal statutes

· Oftentimes represent abstract interests like the homeless, the environment, minorities, or the public at large.  “Absence of a true client” (178)
· Neither elected nor appointed by the groups they claim to represent.

· Such large groups have unorganized and diverse interests that are hard to aggregate.  Even when some views are truly represented, others will be ignored or misrepresented.
· Litigation as a form or extortion:

· Lawsuits provide a source of funding for interest groups or projects

· Examples: advocacy groups publicly threaten to sue large corporations over some charge of wrongdoing and since going to court is expensive and generates bad publicity, companies are more willing to settle out of court to make the suit go away.

· 3rd Problem: Using litigation to achieve policy goals has alarmingly augmented the authority of the judiciary
· By and large, judges are insulated from the public – they are not elected or accountable to the public
· Their rise to power in the policymaking arena comes at the expense of the legislative branch, a part of government more representative than the judiciary

· Conclusion:

· “The legitimacy of policymaking by the courts rather than by elected officials is always open to question…Litigation [was once] the byproduct of democratic mobilization.  More recently, however, litigation has become a substitute for democratic politics, whose chief beneficiaries are interests unwilling or unable to compete openly in the larger public forum.”

