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A representative appointed by the governor from:


The business community……………………...….William Driscoll, Associated Industries of Vermont

Municipalities………………………………………….………Keith Arlund, Brandon Town Manager

A local environmental organization……………Thomas Sweet, Waterbury Conservation Commission


A regional or statewide environmental organization............................Jon Groveman, Vermont Natural
                                                                                                                                            Resources Council

The general public……………………………………………………Frank Heald, Ludlow Town Manager
Two representatives of the agricultural community:


Paul Saenger…………………………………………………………….…Cream Hill Farm, Shoreham


Mitch Montagne………………………………………………………………………………St. Albans

Committee Charge

Sec. 3 of No. 144 of the Acts of the 2005 Adj. Sess. (2006)
(a)  A committee is established to examine potential regulatory programs to protect the groundwater resources of the state.  The committee shall issue a preliminary report of its findings to the house committee on fish, wildlife and water resources, the senate committee on natural resources and energy, and the house and senate committees on agriculture by January 15, 2007.  The committee shall issue a final report of its findings to the house committee on fish, wildlife and water resources, the senate committee on natural resources and energy, and the house and senate committees on agriculture by January 15, 2008.  The final report shall include:

(1)  A recommendation from the committee as to whether the groundwater resources of the state of Vermont should be declared a public trust resource.

(2)  An analysis of the regulatory implications of declaring the groundwater of the state to be a public trust resource if the committee so recommends under subdivision (1) of this subsection.

(3)  A proposed schedule for the groundwater mapping of the state by the agency of natural resources.

(4)  A proposed appropriation to the agency of natural resources for the groundwater mapping of the state, including any proposed new or existing revenue sources that may be used by the agency to aid in funding the groundwater mapping.

(5)  Proposed legislation for the regulation of groundwater withdrawal in the state, addressing:

(A)  The type of groundwater withdrawals subject to regulation;

(B)  A threshold amount or amounts of groundwater withdrawal subject to regulation;

(C)  Groundwater users exempt from regulation;

(D)  The regulation of interbasin groundwater transfers;

(E)  The fee to be charged for regulated groundwater withdrawal;

(F)  Monitoring, reporting, or recordkeeping requirements for regulated groundwater withdrawal; and

(G)  Any other issues deemed relevant by the committee.
Overview
No. 144 of the Acts of the 2005 Adj. Sess. (2006) of the Vermont General Assembly established an interim groundwater withdrawal permit program for new commercial or industrial groundwater withdrawals that exceed 50,000 gallons of groundwater a day.  In addition to creating the interim permit program, Act 144 established a Legislative Study Committee of Groundwater Regulation and Funding to examine potential regulatory programs to protect the groundwater resources of Vermont.  Act 144 provided the Groundwater Study Committee two years in which to meet its statutory charge, and it required the Groundwater Study Committee to issue a final report in January 2008.

Committee Action
1.
Meetings in 2006 

The Committee convened three meetings in 2006.  After preliminary organizational issues were addressed, the 2006 meetings of the Committee focused on the impacts of groundwater withdrawal on users and whether the groundwater resources of the state should be designated a public trust resource.  The 2006 meetings also focused on the need to map the groundwater resources of the state and how such mapping might be used by the agency of natural resources, municipalities, regional planners, and others.  A full summary of each meeting is included in the preliminary report of the Committee.
 

2.
Meetings in 2007
The Committee met twice in 2007.  The first meeting in 2007 occurred on November 27 and focused on updates to the current groundwater mapping program, a discussion of the public trust doctrine, and a presentation on groundwater and the commons.  Larry Becker, the state geologist and a member of the Committee, testified first regarding efforts by the Agency of Natural Resources (ANR) to map groundwater in the state.  The General Assembly appropriated $335,000.00 to ANR in 2007 to conduct groundwater mapping.
  Larry Becker outlined how ANR would use the money to conduct groundwater mapping in the state.  


Alice Beisiegel of the Vermont Association of Professional Horticulturalists testified after Larry Becker.  Ms. Beisiegel reviewed a survey of groundwater use by members of her association.  The survey indicated the median number of groundwater gallons used per day was 3,250 gallons.  In addition, when groundwater is used for irrigation, the number of gallons used per day actually drops, indicating that these users are more vigilant and judicious with their use of water.  Ms. Biesiegel also highlighted the fact that members of her association strive to conduct their operations in a socially responsible manner with a commitment to the stewardship of Vermont’s land resources.  However, she cautioned against a permitting process that required permitting fees similar to other states.  Such fees would be punitive to her business and difficult for the industry to afford.


Michael O’Grady of the legislative council testified after Alice Biesiegel.  His testimony focused on reviewing the previous committee hearings, and he described potential legal issues surrounding designation of groundwater as a public trust resource.  Amos Baehr of the Gund Institute at the University of Vermont testified after Michael O’Grady regarding the need to address groundwater as a public trust resource.  Mr. Baehr advocated for designating groundwater as a public trust resource and argued that such a designation was necessary to help protect groundwater resources and prevent the “tragedy of the commons” when common resources are misused or misappropriated due to lack of proper oversight or control. The November meeting concluded with the Committee requesting the legislative council to draft several proposed committee findings.


At the second meeting of the Committee, on December 14, 2007, the legislative council presented the Committee with a draft report.  The Committee debated the options before it and voted on its final findings and recommendations.  Those final findings and recommendations are set forth below in this report.

Committee Findings
Time constraints and the complexity of the issues limited the ability of the Legislative Study Committee of Groundwater Regulation and Funding to address all of the aspects set forth in its charge.  The Committee regrets its inability to address all of the issues set forth in its charge and acknowledges that changes may be needed to the current scheme for the regulation of groundwater in Vermont, especially with regard to groundwater withdrawal for commercial and industrial purposes.  To address adequately any issues identified by the Study Committee regarding the groundwater regulation scheme in Vermont, additional regulatory tools may be required by the groundwater and drinking water programs at the agency of natural resources, and changes may be needed to the current interim groundwater withdrawal permit program.  The Committee lacked the time and testimony necessary to make informed decisions on the following issues:  Threshold amounts of groundwater subject to regulation; groundwater users exempt from regulation; regulation of interbasin groundwater transfers; fees for groundwater withdrawal; and groundwater withdrawal reporting requirements.


The Committee did hear substantial testimony on the issues of groundwater mapping, the public trust doctrine, permitting of groundwater withdrawals, and localized shortages of groundwater.  As a result of this testimony, the committee reached consensus on three major issues and proposes the following three major findings:  (1) at a minimum, retain the existing legal doctrine of reasonable use regarding groundwater withdrawal; (2) support the continuation of and additional funding for the ANR groundwater mapping program; and (3) repeal the sunset of the interim groundwater withdrawal permit program and make the program permanent.  Each of these findings is discussed in detail below.


The Committee could not reach consensus on the issue of whether the groundwater resources of the state should be designated a public trust resource.  Four members of the Committee—Sen. Diane Snelling, Rep. David Deen, Sen. Sara Kittell, and Jon Groveman—voted to recommend designating the state's groundwater as a public trust resource.  All other members of the committee voted not to recommend designation of groundwater as a public trust resource.  The minority opinion on designating groundwater as a public trust resource is attached in the appendix of the report.

1.
Retain the Correlative Rights Doctrine for Regulation of Groundwater Withdrawal

Section 3 of Act No. 144 of the 2005 Adj. Sess. (2006) requires the Legislative Study Committee of Groundwater Regulation and Funding to make a recommendation “as to whether the groundwater resources of the state of Vermont should be declared a public trust resource.”  In fulfillment of this charge, the Legislative Study Committee of Groundwater Regulation and Funding recommends that the state retain the existing correlative rights doctrine for the regulation of groundwater withdrawal.  Under this recommendation, the groundwater resources of the state would not be declared a public trust resource.


Generally, the correlative rights doctrine realizes that all landowners using groundwater from a common source share common rights and duties.  Land owners may withdraw only their portion of water for reasonable use.
  Vermont adopted the correlative rights doctrine in 1985, and it is the policy of the state, as set forth in 10 V.S.A. § 410, that “all persons have a right to the beneficial use and enjoyment of groundwater free from unreasonable interference by other persons.”
  The Committee recognizes that there may be deficiencies in the current regulatory scheme for groundwater withdrawal in Vermont that hinder the ability of ANR to adequately regulate groundwater withdrawal in the state.  However, remediating these deficiencies does not require adoption of the public trust doctrine for the regulation of groundwater.  The correlative rights doctrine and the groundwater regulatory authority set forth in statute provide Vermont with the sufficient legal structure and regulatory authority to adequately and sufficiently regulate groundwater withdrawal in the state.


Moreover, designation of groundwater as a public trust resource does not add to the authority or ability of the state to regulate groundwater.  Several witnesses before the Committee testified that the General Assembly, if it so chooses, has the authority to regulate groundwater withdrawal without designating groundwater as a public trust resource.  The public trust doctrine only requires the General Assembly to establish and comply with a regulatory regime for the use and regulation of groundwater use.  It does not add to the state’s authority or ability to regulate groundwater withdrawal.


In addition, designation of the groundwater of the state as a public trust resource raises several legal issues.  Although witnesses before the committee testified that the designation of the groundwater of the state as a public trust resource would not result in successful takings claims, designation may inspire such claims, and at least one witness before the committee stated that any designation of groundwater as a public trust resource could result in a taking when the law was applied to particular set of facts.
  In addition, under the common law public trust doctrine, a private right of action is afforded the public to enforce the public trust.  It is legally uncertain as to whether a statutory designation of groundwater creates a similar public trust action.


Thus, the Committee recommends retaining the existing statutory policy of the correlative rights doctrine regarding the use of the state’s groundwater resources.  Because the Committee recommends retaining the current policy for groundwater regulation, as set forth in 10 V.S.A. §§ 1390 and 1410 and against a declaration of groundwater as a public trust resource, no statutory change is requested.  A minority of the committee voted to support designation of groundwater as a public trust resource.  The minority report is attached in the appendix of this report.

2.
Support the Continuation of and Additional Funding for the ANR Groundwater Mapping Program

The Legislative Study Committee on Groundwater Regulation and Funding strongly supports ANR’s ongoing efforts to map the groundwater resources of the state and recommends that the General Assembly continue to fund such efforts until the agency has mapped the groundwater of the entire state.  The Committee heard extensive testimony regarding the need for groundwater mapping.  Groundwater maps are a valuable tool that can be of great use to all state and municipal agencies and serve the resource management and economic development interests of the entire state.  In addition, groundwater maps are an important aid to ANR in the protection of the state’s groundwater resources and in regulation of their use.


The General Assembly required ANR to map the groundwater resources of the state in 1985.  Since that time, however, little progress has been made in mapping the state’s groundwater because the agency lacked the necessary funding.  The $335,000.00 appropriated by the General Assembly to ANR in 2007 allows the agency to initiate groundwater mapping, but it will be inadequate to fund comprehensive mapping of the entire state.  Consequently, the Committee recommends that the General Assembly continue to support mapping the groundwater of the state and that the secretary of administration include projected annual mapping costs within the ANR budget presented to the General Assembly each year.  To help further this goal, the Committee also recommends that ANR and the General Assembly work together to pursue all sources of federal funding for groundwater mapping in Vermont.


In addition, the Committee recommends that ANR report to the General Assembly biennially to provide updates on the groundwater mapping program.  Such a report will be useful to the General Assembly and the public at large in monitoring the progress of the ANR groundwater mapping program and in gauging how the agency has engaged the public and responded to its needs for groundwater mapping.  Draft legislation that would implement the recommendations set forth in this subsection is attached in Appendix A of this report.

3.
The Interim Groundwater Withdrawal Permit Program
In addition to establishing the Legislative Study Committee of Groundwater Regulation and Funding, No. 144 of the Acts of the 2005 Adj. Sess. (2006) established an interim groundwater withdrawal program under 10 V.S.A. § 1415.  The interim groundwater withdrawal program requires a person to obtain a permit from ANR in order to withdraw more than 50,000 gallons of groundwater a day from a well drilled after July 1, 2006 for commercial or industrial purposes.  Prior to enactment of the interim groundwater withdrawal program, groundwater withdrawal for commercial or industrial purposes went unregulated and unmonitored.  The interim groundwater withdrawal program is scheduled to sunset July 1, 2011.


The Legislative Study Committee of Groundwater recommends that the interim groundwater withdrawal program should be made a permanent program and that the sunset of the interim groundwater withdrawal program be repealed.  The interim groundwater withdrawal program provides important regulatory oversight of previously unregulated commercial and industrial groundwater withdrawal.  In extending the program, the Committee recommends that the term “well” be replaced with the term “groundwater source” in order to eliminate confusion regarding the types of groundwater withdrawal regulated by the program and in order to be consistent with existing ANR policies and procedures for how the groundwater and public drinking water program is operated.  Draft legislation that would implement this recommendation is attached in Appendix A of this report.

Appendices
Appendix A

Draft Legislation That Would Implement

The Recommendations of the

Legislative Study Committee on

Groundwater Regulation and Funding

Introduced by 


Referred to Committee on 

Date: 

Subject:  Conservation; water resources; groundwater

Statement of purpose:  This bill proposes to repeal the sunset of the interim groundwater withdrawal permit in order to make the program permanent.  The bill would also require a report from the agency of natural resources regarding the progress of groundwater mapping in the state.

AN ACT RELATING TO THE GROUNDWATER RESOURCES OF THE STATE 

It is hereby enacted by the General Assembly of the State of Vermont: 

Sec. 1.  10 V.S.A. § 1415 is amended to read:

§ 1415.  INTERIM COMMERCIAL OR INDUSTRIAL GROUNDWATER WITHDRAWAL PERMIT
(a)  As used in this section:

(1)  “Groundwater” means water below the land surface.

(2)  “Person” means any individual, partnership, company, corporation, cooperative, association, unincorporated association, joint venture, trust, the state of Vermont or any department, agency, subdivision, or municipality, the United States government or any department, agency, or subdivision, or any other legal or commercial entity.

(3)  “Withdraw” means the removal of groundwater by any method or instrument.
(b) No person shall withdraw more than 50,000 gallons of groundwater a day from a well drilled after July 1, 2006, for commercial or industrial purposes without first receiving from the secretary of natural resources an interim a groundwater withdrawal permit under this section.  Prior to issuance of a permit under this section:
(1)  The secretary shall determine that such withdrawal meets the applicable requirements of section 1675 of this title and any applicable rules adopted thereunder or the requirements adopted pursuant to subsection (e) of this section; and

(2)  the applicant shall submit to the Vermont state geologist and the department of environmental conservation a geologic cross section and groundwater contour map of an area, the size of which shall be in conformance with appendix A, part 3, subsection 3.3.5.2 of the Vermont water supply rule, surrounding the proposed source of the groundwater withdrawal.

(c)  Groundwater withdrawal by a public water system, as that term is defined in section 1671 of this title, or for use for fire safety, agriculture, agricultural or dairy processing, dewatering operations during building construction, geothermal energy production, or public sanitation shall be exempt from the requirements of this section.

(d)  A permit issued under this section shall be valid for the period of time specified in the permit but not more than five years.

(e)  The secretary of natural resources may adopt rules to implement the provisions of this section and to establish criteria for the issuance of a permit under section 1675 of this title for commercial or industrial groundwater withdrawals from a well drilled after July 1, 2006. 

Sec. 2.  Sec. 7 of No. 144 of the Acts of the 2005 Adj. Sess. (2006) is amended to read:

Sec. 7.  SUNSET

10 V.S.A. chapter 48, subchapter 5 (interim groundwater withdrawal permit) is repealed July 1, 2011.

Sec. 3.  AGENCY OF NATURAL RESOURCES GROUNDWATER MAPPING REPORT

On or before January 15, 2009, and biennially thereafter, the agency of natural resources shall submit a report to the senate committee on natural resources and energy, the house committee on fish, wildlife and water resources, and the house and senate committees on agriculture regarding the status of the groundwater mapping program and the progress that has been made in mapping the groundwater resources of the state.  The report shall include:

(1)  A summary of the groundwater mapping completed by the agency of natural resources in the state.

(2)  A schedule of groundwater mapping to be conducted by the agency of natural resources.

(3)  A summary of how completed groundwater maps have been used by municipalities, regional planning commissions, farmers, and the public.

(3)  An accounting of how the agency of natural resources expended funds appropriated for groundwater mapping.

(4)  A summary of efforts made by the agency of natural resources to identify and access federal funding or support for groundwater mapping in the state, including any effort to partner with the U.S. geologic survey.

(5)  A summary of how the agency of natural resources engaged the participation of municipalities, regional planning commissions, farmers, and the public in planning and implementing groundwater mapping in the state.

(6)  Recommended amendments to statutory or regulatory requirements for the withdrawal of groundwater in the state.
(7)  Any other information deemed relevant by the agency.
Appendix B

Minority Opinion on Designating Groundwater a Public Trust Resource 

Legislative Study Committee on

Groundwater Regulation and Funding
Minority Opinion on Designating Groundwater a Public Trust Resource
For the reasons set forth below, the undersigned respectfully dissent from the majority opinion of the Groundwater Committee and conclude that Vermont should declare groundwater a public trust resource.


The groundwater of Vermont is a resource integral and necessary to the economy, environment, and health of the state and its citizens.  More than two-thirds of Vermonters rely on groundwater for their drinking water.  Farmers rely on groundwater for irrigation and as drinking water for farm animals.  Businesses in Vermont rely on groundwater for their operations.  There is no question about the importance of groundwater to Vermonters.


Groundwater is a resource that is slow to recharge and clear itself of pollutants for which there is no immediate replacement.  Moreover, the pressure on Vermont’s groundwater is increasing.  As Vermont grows, the demand for drinking water and water for commercial and industrial operations will continue to rise.  In addition, national, regional and global water shortages place additional stress on water supplies as people look beyond their borders to meet their water needs.


All of these issues combine to make a powerful and timely case for declaring Vermont’s groundwater a public trust resource; a move that would simply afford our underground water supplies the same protection our surface waters now receive.


Adopting the public trust doctrine for groundwater is one of the most reasonable, simple and important steps the state can take that will assist Vermont in the long-term protection of its groundwater supplies.  The state must utilize all tools available to manage the state’s underground fresh water resources to assure that sufficient and potable supplies exist today and for generations of Vermonters to come.

The concept of the public trust is an ancient legal doctrine that holds that government on behalf of the citizens has an obligation to steward certain resources for the public good.  Recognizing groundwater as a public trust resource would require the state to ensure that water is managed and used in the public interest to benefit all Vermonters.  As the Committee report indicates, Vermont only recently began addressing most large withdrawals of groundwater and commenced serious efforts to map groundwater.  Declaring groundwater a public trust resource is a fundamental, bedrock principle, and groundwater protection tool that must be established as Vermont begins to take steps to protect is groundwater. 


It has long been established that surface waters in the United States are a public trust resource.  However, despite the fact that groundwater and surface water are hydrologically connected and intrinsically linked, legally the public trust doctrine that applies to surface water does not automatically apply to groundwater.  We believe that this irrational distinction should be corrected.


Groundwater, like surface water, is not static.  It moves through and between properties.  Like surface water, groundwater lends itself to use but not ownership.  Designating groundwater as a public trust resource will simply place it on equal footing with surface water – assuring that all of Vermont’s water resources are managed in the public interest.


The main arguments the Committee heard against designating groundwater a public trust resource was that such a designation will lead to property takings litigation and that Vermont through a regulatory scheme can protect groundwater without  designating groundwater a public trust resource.

There has not been a rash of public trust lawsuits in states that recently adopted the public trust designation for groundwater.  In fact in New Hampshire, where groundwater has been declared a public trust resource only since 1998, no such lawsuits related to the public trust have been filed.  Moreover, there has been no flood of public trust litigation in Vermont over surface water, which has been recognized as a public trust resource for nearly 100 years.


In addition, the committee heard clear testimony from four different attorneys (two of whom represent the state of Vermont) that even if lawsuits were filed, a public trust designation for groundwater will not result in a successful takings claim.  All of these experts agreed on this point.


With regard to the need for the public trust designation, Vermont should avail itself of all tools to protect its groundwater resources.  Given that surface water is recognized as a public resource, the question in our minds is not whether we should declare groundwater to be a public trust resource but rather, why we should not do so? Why shouldn’t Vermont adopt this groundwater protection tool that simply recognizes the public nature and common usage of water?

Whenever a large withdrawal is proposed in Vermont one of the first questions asked by concerned citizens is who owns the water.  In Vermont, the answer currently is it depends upon which lawyer you ask.  This lack of clarity is unacceptable.  Designating groundwater a public resource eliminates confusion and, in short, puts public interest in the resource above private interests.

The state should have an obligation to proactively manage Vermont’s groundwater resources to ensure its use and availability for current and future Vermonters.  The Legislature has an obligation to answer the question of who owns the water.  Declaring groundwater, like surface water, a public resource that must be managed by the state in the public interest is the essential step to make this possible.  Accordingly, we recommend that the Legislature declare groundwater to be a public trust resource.

� See Legislative Study Committee of Groundwater Regulation and Funding Preliminary Report, at http://www.leg.state.vt.us/REPORTS/07GroundWater/Groundwater%20Regulation%20and%�20Funding.pdf (last visited Nov. 20, 2007).


� See Act No. 65, § 274 (2007 Sess.).


� See Jacques N. Delleur, Handbook of Groundwater Engineering (1999).  Vermont has not expressly adopted the correlative rights doctrine in statute.  Instead, the groundwater policy of the state, as set forth in 10 V.S.A. § 1410, abolishes the common law doctrine of absolute ownership and is based on the correlative rights doctrine and states that “groundwater is a mobile resource that is necessarily shared among all users” and that “all persons have a right to the beneficial use and enjoyment of groundwater free from unreasonable interference by other persons.”  


� 10 V.S.A. § 1410(a)(4).


� See Testimony of Prof. Patrick Parenteau, before Legislative Study Committee on Groundwater Regulation and Funding, Oct. 10, 2005.  See also, Legislative Study Committee on Groundwater Regulation and Funding, Preliminary Report, 6 (Jan. 2006), available at http://www.leg.state.vt.us/REPORTS/07GroundWater/Groundwater%20Regulation%20and%�20Funding.pdf.
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